IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISON

EXPRESS CARWASH OF

CHARLOTTESVILLE, L.L.L.P,
by and through HENRY
WEINSCHENK, its General
Partner,

Civil Action No. 3:03CV00057

Haintiff

V. MEMORANDUM OPINION

CITY OF CHARLOTTESVILLE;
CHARLOTTESVILLE CITY COUNCIL;
GARY O CONNELL, City Manager,
sued in his officid capacity, )
CITY OF CHARLOTTESVILLE
DEPARTMENT OF PUBLIC WORKS;
CITY OF CHARLOTTESVILLE
PUBLIC UTILITIES;
JUDITH MUELLER, Director of Public
Works, sued in her officid
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capacity;

JG. PALMBORG, Public Utilities )
Manager, sued in his officid
capacity;

JOHN DOE INDIVIDUALS 1-10;

DOE GOVERNMENTAL

ENTITIES 1-10;

DOE PARTNERSHIPS,
CORPORATIONS, FIDUCIARIES, OR
OTHER ENTITIES 1-10,
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Defendants. JUDGE JAMES H. MICHAEL, JR.

The plantff in this action seeks various forms of relief for losses incurred as a result
of water usage redrictions imposed during a period of severe drought in Charlottesville,

Virgina  The defendants responded by filing motions to dismiss for lack of subject matter



jurisdiction and for falure to state a clam upon which reief could be granted. The magidrate
judge recommended that this court grant the defendants motions to dismiss.  After a thorough
examination of the plaintiff'’s objections to the magidtrate judge's report and recommendation,
the supporting memoranda, the gpplicable law, and the report and recommendation, this court
adopts the andyds and findngs of the magidrae judge. The ocourt accepts his
recommendation to grant the defendants motions to dismiss.

I. FACTS

During the summer of 2002, the Commonwedth of Virginia experienced severe drought
conditions.  In response, the Governor declared a dtate of emergency and indituted various
redrictions on usage of surface and ground water. In Charlottesville, the lack of rainfall
contributed to a reduction in the reservoir leve to sxty percent of capacity. The City Coundil
responded to these crigs conditions by amending the water use redrictions set forth in city
ordinances.

As amended, the particular ordinance at issue established both “Phase I” and “Phase I1”
redrictions.  Phase | redrictions were those restraints on water usage to remain in effect until
the City Council found that the state of emergency in Charlottesville had abated. The following
restrictions were ordained:

1) Watering of outside shrubbery, trees, lawns, grass, plants, home vegetation, except from a

watering can or other container not exceeding three (3) gallons in capacity. This limitation
[did] not apply to commercial greenhouses or nursery stocks, which [could] be watered in

the minimum amount required to preserve plant life before 7:00 a.m. or after 8:00 p.m.



2)

3)

4)

5)

6)

7)

8)

Washing of automobiles, trucks, trailers, or any other type of mobile equipment, except in
licensed commercia vehicle wash facilities.

Washing of sidewalks, streets, driveways, parking lots, service station aprons, exteriors of
homes or apartments, commercial or industrial buildings or any other outdoor surface, except
where mandated by federal, state or local law.

The operation of any ornamental fountain or other structure making a similar use of water.
Thefilling or refilling of swimming or wading pools of any size. Asused [therein], the phrase
“filling or refilling’ [meant] the addition of any water to the pool from the public water supply
after the adoption of [the] amended ordinance.

The use of water from fire hydrants for any purpose other than fire suppression, unless
otherwise approved by the City Manager.

The serving of drinking water in restaurants, except upon request.

The operation of any water-cooled comfort ar conditioning that [did] not have water

conserving equipment in operation.

Charlottesville, Va,, Code § 31-125(a) (2002).

Phase |l redrictions, which were to remain in effect from September 17, 2002 until the

usable water supply in the urban reservoir system had attained an average of at least eighty-five

percent of capacity for seven consecutive days, augmented the Phase | restrictions and

imposed more onerous burdens on the citizens of Charlottesvillee. These redrictions including

the fallowing:

1)

All water lesks [had to] be repaired within three (3) business days after notification by the

City.



2)

3)

4)

5)

6)

7)

All washing of automobiles, trucks, trailers, and any other type of motor vehicle or mobile
equipment [was] prohibited.

Watering of athletic fields [was] prohibited.

All businesses, institutions, and governmental entities [were required to] develop a written
plan, available for inspection by the City, which [would] reduce the [then] current use of
water by that business or inditution by twenty percent (20%), other than what [was]
necessary for the sanitary and drinking needs of its employees and invitees.

All businesses and institutions [were required to] place signs at each main entrance and in
each restroom and shower indicating the existence of a water supply emergency and
encouraging the conservation of water.

All commercial lodging establishments [were required to] adopt a policy which [limited] the
daily changing of washable linens and towels, and [to] communicate that policy to their
employees and guests.

The use of showers in hedlth, fitness, and athletic clubs [was] prohibited, except showers

equipped with low flow or flow reducing equipment.

Id. Othe redrictions were dso included in the amended ordinance in the event that the

measures adopted in 8§ 31-125(a) did not preserve aufficdet supplies of water. § 31-125(c);

see also 8§ 31-153 (providing water conservation rate incresses). The Phase Il redrictions

were lifted on November 18, 2002.

Violaions of the ordinances were subject to ascending pendties. § 31-125(d). For the

fird offense, violators were to receve a written waning from the City of Charlottesville

Depatment of Public Works. 8 31-125(d)(1). A second offense warranted a fine of $250,



while a third offense resulted in a fine of $500, each of which was to be added to the next water
bll. § 31-125(d)(2) & (3). The fourth offense, and each subsequent offense thereafter, was
to be treated as a Class 1 misdemeanor. § 31-125(d)(4). The ordinance also provided a means
to appea any one of these pendties, with the exception of mere notice of a violation: “Any
person assessed a pendty pursuant to paragraphs (d)(2) or (3) [had] the right to chdlenge the
assessment by invoking the appeals procedure established pursuant to [8 31-125(b)].” § 31-
125(d).

The appeds procedure thus utilized, but may be diginguished from, the subsection of
the ordinance that governed gpplication for exemptions from the water usage redtrictions.  This
subsection directed the City Manager to establish a procedure to review exemptions on a case
by case bads and, if warranted, to make equitable adjustments to such provisions. 8 31-125(b).
In addition, the City Manager was authorized by this section to promulgate regulations
governing the granting of exemptions gpplicable to al or some of the uses of the water supply
set forth in the ordinance. 1d. When congdering the gpplications, the City Manager was
directed to “balance economic and other hardships to the applicant resulting form the
impogtion of water use redrictions or dlocations agangt the individud and cumuldive
impacts to the water supply resulting from the granting of exemptions” 1d.

On September 20, 2002, after implementation of the Phase Il restrictions, Mr. J. G.
Pamborg, Public Utilities Manager, issued a written warning to Express Carwash for “wet-
washing” cars on the same day. (Ex. C.) There is no dispute that Express Carwash was in

violaion of the ordinance as detalled in Mr. PAmborg's letter.  After receiving this warning,



Express Carwash submitted a letter to Judith Mudler, Director of Public Works, applying for
an exemption to the water usage redrictions. Although patidly syled as an “goped,” the
appeds process was smply unavalable to the plantff absent the impodtion of an actud fine
8§ 31-125(d) (providing the right to chdlenge the assessment to “[alny person assessed a
pendty pursuant to paragraphs (d)(2) or (3),” not paragraph (d)(1)) (emphasis added).

This letter detaled the plantiff's argument that the redtrictions imposed an undue
burden on its busness. At the time, the loss of business was estimated at $35,000 to $45,000
per month. In the complant, the plantiff now estimates that the totad loss incurred when the
Phase |l redrictions were in place amounted to $60,000. The plaintiff dso aleges that the
entire carwash indugtry in the City of Charlottesville and the County of Albemarle used only
seven-tenths of one percent of the typica dally water consumption. Express Carwash cites this
fact to support its argument that other businesses that used more water should have aso been
subject to amilar restrictions.  The plaintiff has now brought these arguments to this court.

Il. PROCEDURAL POSTURE

On June 25, 2003, the plantff indituted this action asserting various federd and date
lav clams. Express Carwash contends that the amendments to the city ordinance congtituted
a regulatory taking in violation of the Takings Clause of both the United States Congtitution
and the Virgnia Conditution. In support of this clam, the plaintiff aleges that the water
redrictions 1) interfered with a reasonable investment-backed expectation that the business
would be permitted to use city water at least to the same extent or under the same conditions

as other businesses, 2) deprived the plaintiff of al economicaly viable use of his land, and 3)



did not subgtantidly advance a legitimate government interest in light of the difference in
usage rates between the carwash industry and other loca businesses. The plaintiff dso asserts
that the ordinance was a vidation of the Equa Protection Clause of the United States
Condgtitution and of the Special Legidation Clause of the Virginia Conditution. In support of
this cdam, the plantiff assets that the redrictions bear no rationad rdationship to any
legiimate end because other busnesses that used more water were not adso restrained to the
sane extent. Express Cawash asks for declaratory relief, injunctive relief, compensatory
damages, and attorney fees. In response, the defendants filed motions to dismiss for
lack of subject matter jurisdiction and for falure to state a clam. In the event that this court
dismissed the federal dams the defendant aso moved the court to decline to exercise
supplementd jurisdiction over any remaning state lav dams or to abstan from adjudicating
the dtate law clams. The defendants aso asked that the court deny the declaratory judgment
claim as moot.

On November 20, 2003, the matter was referred to Magistrate Judge Crigler for his
report and recommendation, which he filed on March 31, 2004 (“Report and
Recommendation”).! In the Report and Recommendation, he recommended that the
defendants motions to dismiss be granted. The plantiff has filed timely objections to the

Report and Recommendation.

! The magistrate judge filed his origina report and recommendation on March 24, 2004, but
subsequently filed a substituted report to correct a minor typographical error.
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[11. STANDARD OF REVIEW

This court “shdl make a de novo determination of those portions of the report . . . to
which the objection is made” 28 U.S.C. § 636(b)(1)(C) (2000). First, with respect to the
motion to dismiss for lack of subject matter jurisdiction, the plantiff has the burden of
showing that jurisdiction is proper. Shooting Point, L.L.C. v. Cummings, 238 F. Supp. 2d 729,
735 (ED. Va 2002). When evduating the plantiff’s case, the court may “look beyond the
juridictiond dlegations of the complaint,” but need not draw agumentaive inferences in the
plantff's favor. DeBauch v. Virginia Commonwealth Univ., 7 F. Supp. 2d 718, 721 (E.D. Va
1998).

To decide a motion to dismiss under Rule 12(b)(6), the court must determine “whether
the complaint under the facts dleged and under any facts that could be provided in support of
the complaint, is legdly sufficent.” E. Shore Mkts,, Inc. v. J.D. Assocs.,, 213 F.3d 175, 180
(4th Cir. 2000). “A court, when ruling on a 12(b)(6) motion to dismiss, can consder any
documents attached to the complant or incorporated in the complaint by reference.”
Hammonds v. Builders First Source-Atl. Group, Inc., 2002 WL 535071, a *2 (W.D. Va Mar.
28, 2002). The court must “assume the truth of al facts adleged in the complaint and the
exigence of any fact that can be proved, conagent with the complant’s allegations . . . [but]
need not accept the legal conclusons drawn from the facts . . . [or] accept as true unwarranted
inferences, unreasonable conclusons, or arguments” E. Shore Mkts., Inc., 213 F.3d a 180
(citations omitted). “A motion to dismiss for falure to date a clam for reief should not be

granted ‘unless it is clear that no relief could be granted under any set of facts that could be



proved consgent with the dlegations’ ” Id. (quoting G.E. Inv. Private Placement Partners
Il v. Parker, 247 F.3d 543, 548 (4th Cir. 2001)).
V. DISCUSSION
A. Federal Takings Clause Claim

The defendants move to dismiss the plantiff's Federd Takings Clause clam on the
ground that this court lacks subject matter jurisdiction. The defendants reason that because the
plantff has faled to utlize avaladle state court procedures and remedies, the clam is not yet
ripe for review. The plantiff responds by digtinguishing between the need to exhaust the date
remedia scheme and the need to obtain a find adminigtrative decison.

“[A] dam tha the application of government regulations effects a taking of a property
interest is not ripe until [1] the government entity charged with implementing the regulaions
has reached a find decison regarding the application of the regulations to the property at
issue” and [2] the property owner has sought “compensation through the procedures the State
has provided for doing so.” Williamson County Reg’'| Planning Comm'n v. Hamilton Bank,
473 U.S. 172, 186, 194 (1985). See also Front Royal & Warren County Indus. Park Corp.
v. Town of Front Royal, 135 F.3d 275, 283 (4th Cir. 1998); Greenspring Racquet Club, Inc.
v. Balt. County, Md., Nos. 99-2444, 00-1012, 2000 WL 1624496, at *4 (4th Cir. 2000)
(unpublished digpogition); Bryant Woods Inn, Inc. v. Howard County, Md., 124 F.3d 597, 602
(4th Cir. 1997).

The court will assume for the moment that the decison reached by the City Manager

was find. While the court has noted the problematic nature of the plantiff’'s “goped,” the



plantff in fact did attempt to obtain an exemption from the Phase Il redrictions. The lack of
response from the City Manager is disconcerting but need not control the outcome of this case
in its current posture. The fallure of the City Manager to respond, when consdered with the
waning the plantff received, the rdative darity of the regulations in question, and the
discrete nature of the period during which the regulations were in force, could support the
concluson that “the initid decisonmaker has arrived a a definitive podstion on the issue tha
inflicts an actud, concreteinjury.” Williamson County, 473 U.S. at 193.

Even if it has obtaned a find decison from the government entity charged with
implementing the regulations, the plantiff must dso firs seek compensation through
procedures provided by the state before its dam is ripe in this court. In the words of the
Supreme Court:

The Fifth Amendment does not proscribe the taking of property; it proscribes taking without just

compensation. Nor doesthe Fifth Amendment require that just compensation be paid in advance

of, or contemporaneoudy with, the taking; dl that isrequired isthat a ‘reasonable, certain, and
adequate provision for obtaining compensation’ exist at the time of the taking. If the government
has provided anadequate process for obtaining compensation, and if resort to that process ‘yidds
just compensation,” then the property owner ‘has no clam againg the Government’ for ataking.

... [I]f aState provides an adequate procedurefor seeking just compensation, the property owner

cannot damaviolationof the Just Compensation Clause until it has used the procedure and been

denied just compensation.
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Id. a 194-95 (internd citations and attributions omitted). Unless the postdeprivation remedy
is unavaladle or inadequate, “the State's action is not ‘complete’ in the sense of causing a
condtitutiond injury.” Id. at 195.

Without expressng any opinion as to the meit of the plantiff's clams, the court
observes that Express Cawash could pursue a postdeprivation remedy in state court through
a declaratory judgment action, a conditutiond takings action, a common law damage action
to enforce the due process rights of the state conditution, or an inverse condemnation action.
See Front Royal, 135 F.3d at 280; Front Royal & Warren County Indus. Park Corp. v. Town
of Front Royal, 945 F.2d 760, 765 (4th Cir. 1991); accord Shooting Point, L.L.C., 238 F.
Supp. 2d a 740 (noting that “Virginia provides both a datutory and congitutiond mechanism
by which a property owner [may] obtan compensation for an dleged taking’); Pasquotank
Action Council, Inc. v. City of Virginia Beach, 909 F. Supp. 376, 380 (E.D. Va. 1995) (same).
There is no dispute that the plaintiff has not pursued these remedies.

The plantff argues that Virginia jurisprudence would not pemit a dtate court to
conclude a noncategoricd taking had occurred while federal jurisprudence on the same subject
might dlow the clam. This argument, however, does not obviate the federd requirement that
the plaintiff firsg pursue its postdeprivation remedy in date court. As the magistrate judge
noted, the plantiff's argument somewhat alters the dlegation st forth in the complaint that

the water redrictions in question amounted to a categorical taking and deprived the Express

11



Carwash of dl economicdly viable use of its propety.? Notwithstanding this incongruence,
the plantff essentidly has rased a dam that the dstate postdeprivation remedies are
unavaladle or inadequate. Williamson County, 473 U.S. a 194. Based upon the anadyss of
the magidrate judge, the court rgects this contention. If nothing ese, it is clear that recent
developments in Supreme Court jurisprudence—if those developments can be sad to vdidate
the plantiffss dam in the firgd indance, but see Tahoe-Serra Preserv. Council, Inc. v.
Tahoe Reg'| Planning Agency, 535 U.S. 302, 332, 335 n.30, 342 (2002)—could support, in
theory, a nonfrivolous argument for a change in Virginia jurisorudence.  See City of Virginia
Beach v. Bdl, 255 Va 395, 400 n.6 (1998) (explaning that, when “interpreting art. 1, 8 11 of
the Condtitution of Virginia [the Supreme Court of Virginig [has] cited to and sought guidance
from cases involving tekings under the Fifth Amendment”).®2  The mere fact that the plaintiff
has a tough row to hoe in state court does not excuse it from pursuit of state remedies. See

Front Royal, 135 F.3d a 280, 282 (infaring that plaintiff was required to make good-faith

2 Indeed, given the current alegations in the plaintiff’s (unamended) complaint, the court need not
proceed any further. The plaintiff has alleged a deprivation of all economic use of his property. In theory,
a least, such an allegation would support a cause of action under article |, section 1 of the Virginia
Congtitution. Bd. of Qupervisors of Prince William County v. Omni Homes, Inc., 253 Va. 59, 72 (1997).

% The court does not mean to suggest that the Supreme Court’s recent pronouncements in Tahoe-
Serra have worked some sea change in the law in the plaintiff's favor. It is conceivable to the court that
the plaintiff misapprehends the strength of his federal case while smultaneoudy overestimating the gap in
state and federal jurisprudence.

12



effort to pursue state remedy even when Virginia lav was rddivdy wdl established). The
futility exception is not designed to pemit a dam to proceed when the plaintiff's case in date
court would be difficult, but not impossble: King Sisyphus the plaintiff is not.

For the foregoing reasons, the court will overrule the plaintiff’s objection and grant the
defendant’'s motion to dismiss for lack of subject matter jurisdiction.* The plaintiff's clam
is not ripe because it has not pursued available state remedies. Pursuant to the instruction of
the Fourth Circuit Court of Appedls, the court advises the plantiff that it “may wish to make
an England-type reservation of [itg right to return to federd court, if need be, when [it] first
appear[s] in state court.” Front Royal, 135 F.3d at 283.

B. Federal Equal Protection Clause Claim

The court will dso dismiss the plantiff's Equa Protection Clause dam. “The Supreme
Court has made clear that when no fundamenta right or suspect classficaion is at issue, the
Equa Protection Clause dlows a legidaive body wide latitude in drawing classfications.
Socid or economic legidation ‘will be sustained if the clasdfication drawn . . . is rationdly
related to a legitimate state interest.” ”  Tri-County Paving, Inc. v. Ashe County, 281 F.3d
430, 438 (4th Cir. 2002) (ating City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440

(1985)). The plaintiff does not alege that a fundamenta right has been burdened or a suspect

4 Offering that the plaintiff failed to allege a categorical taking and that the restrictions were imposed
pursuant to emergency conditions, the defendants also move to dismiss this count for failure to state a claim.
The court declines to reach the merits of the defendants' motion at this juncture.

13



classfication employed. Therefore, the standard of review of the City’s actions is one of
deference.

Fird, as in Tri-County Paving, this court “need look only to the text of the [ordinance]
to uncover the [City’s legitimae governmenta purpose” 281 F.3d. at 439. “[The City
Council] determined and found that a state of emergency continugld] to exist . . . due to
extreme drought conditions in the City and throughout the Commonwedth and that a water
supply emergency continugld] to exist in the City due to [then-]current water levels in the
City’s water supply sources for its public water system and anticipated demand . . . which
together necessitated] additiond redrictions on the use of City-supplied water . . . .”
Charlottesville, Va, Code 8§ 31-125(a) (2002). There is no doubt that imposing water
redrictions during a severe drought is a legitimate government purpose, a concluson that the
plantiff does not chalenge.

Second, the City’'s actions were raiondly related to these legitimae ends. The Fourth
Circuit Court of Appeds has hdd that “the rdevant question under rationd-basis review is
whether loca offidds ‘reasonably could have believed that [their] action was rationdly related
to a legitimae govenment interest’” ” Tri-County Paving, Inc., 281 F.3d at 439 (ateration
in origind) (quoting Front Royal, 135 F.3d a 290). Here, the City certtainly could have
believed that prohibiting “[a]ll washing of automobiles, trucks, trailers, and any other type of
motor vehicle or mobile equipment” was rationdly related to the conservation of water. It is
rationd for a community to decide that precious water resources should not be diverted to the

washing of cars during a declared tate of emergency.
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Not to be deterred, the plantiff complains that it was trested differently from smilarly
dtuated persons or businesses in Charlottesville. It is true that “a party can bring an equa
protection clam by dleging that it has ‘been intentiondly trested differently from others
gmilaly dtuated and tha there is no rationd bass for the difference in treatment.”  Tri-
County Paving, Inc., 281 F.3d at 439 (dting Village of Willowbrook v. Olech, 528 U.S. 562
(2000)). However, the plaintiff has not clamed that it has been treated differently from other
busnesses or persons that wash cars. There has been no dlegation that other carwash
fadlites were permitted to operate or tha individud dtizens were alowed to wash thar cars
while the plantiff was neverthdess restricted (or that ether were granted exemptions from
the ordinance while the plaintiff's request was denied). Therefore, the plaintiff has faled to
date avaid equa protection clam. See Tri-County Paving, Inc., 281 F.3d at 439-40.

C. Remaining Claims

The magidrate judge recommended that the plaintiff’s dtate law clams be dismissed
once the corresponding federal dam had been dismissed as well. In its memorandum in
oppogition to the defendants motion to dismiss and in its objections, the plantiff raises no
subgtantia  argument  that supplemental  jurisdiction should be exerted over these clams if
indeed the federal dams are dismissed. The court “may decline to exercise supplemental
juridiction if . . . the didrict court has dismissed dl clams over which it has origina
juridiction.” 28 U.S.C. 8§ 1367(c). Finding no reason to disturb the recommendation of the
magidrate judge, the court declines to exercise supplemental jurisdiction over the plantiff’s

dsate law dams.  Employing smilar reasoning, the court aso reaches the same conclusion

15



with respect to the recommendation of the magidrate judge to dismiss the plantiff's
declaratory judgment clam.
The Clerk of the Court hereby is directed to send a certified copy of this Order to

al counsd of record and to Magistrate Judge Crigler.

ENTERED:

Senior United States Didtrict

Date
IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISON

EXPRESS CARWASH OF

CHARLOTTESVILLE, L.L.L.P,
by and through HENRY
WEINSCHENK, its General
Partner,

Civil Action No. 3:03CVv 00057

V. FINAL ORDER

CITY OF CHARLOTTESVILLE et d.,

Defendants. JUDGE JAMES H. MICHAEL, JR.

)
)
)
)
)
)
Paintiff )
)
)
)
)
)
)
For the reasons stated in the accompanying Memorandum Opinion, it isthis day

ADJUDGED, ORDERED, AND DECREED

asfallows



1. The plantiff's objections to the Report and Recommendation, filed April 6, 2004,
shall be, and they hereby are, OVERRULED.

2. The magidrate judge's Report and Recommendation, filed March 31, 2004, sndl be,
and it hereby is, ADOPTED.

4. The defendants motions to dismiss, filed November 13, 2003, shdl be, and they
hereby are, GRANTED.

5. The above-captioned civil action shall be STRICKEN from the active docket of the

court.



The Clerk of the Court hereby is directed to send a certified copy of this Order and the

accompanying Memorandum Opinion to Magistrate Judge Crigler and to dl counsel of record.

ENTERED:

Senior United States Didrict Judge

Date



